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The Annual Meeting 


All bar examiners and others interested in the problem of legal education 
and bar admissions should plan to be in Milwaukee the week of August 27 for 
the fourth annual meeting of The National Conference of Bar Examiners and 
the convention of the American Bar Association. A very worth while program 
for the Conference is being arranged and, as the Association’s sessions will be 
' devoted chiefly to the four topics of criminal law and its enforcement, the selec- 
tion of judges, the unauthorized practice of the law, and legal education and 
admissions to the bar, it is also an unusual opportunity to participate in and 
hear discussions of these subjects of vital importance to the profession. 

Milwaukee is expecting a record attendance, and requests for hotel reserva- 
tions should be sent as soon as possible to Mrs. Olive G. Ricker, Executive Secre- 
tary, American Bar Association, 1140 North Dearborn Street, Chicago, IIlinois. 





California Court O. K.’s Examination 
Methods 


Opinion in the Matter of an Investigation of the Conduct of the 
Examination for Admission to Practice Law. 


Decided May 28, 1934 


Immediately following the announcement by the committee of exam- 
iners of The State Bar of California of the result of the August, 1933, 
examinations of applicants for admission to practice law, there were filed 
in this court by unsuccessful applicants a number of petitions for writs 
of review, in which the petitioners alleged that they had met the standards 
set by The State Bar for the examinations. They therefore prayed that 
the court order the production before it of the particular examination 
papers of the respective petitioners, together with the records of the 
examiners showing the markings each had received, and other records and 
papers which the court might deem necessary for the purpose of ascer- 
taining and determining that, notwithstanding the reports of the bar 
examiners, petitioners were qualified to practice law in this state. 


The substance of petitioners’ charges was that the committee of bar 
examiners had arbitrarily, unjustly, and in a discriminatory manner: 
determined in advance the number of applicants who should be permitted 
to pass the examinations, and had selected questions to be, and which 
were, propounded to the applicants, of such nature that, rated on an 
arbitrary, unreasonable and abstract scale of one hundred percent, it 
was possible to pass or reject at will any number of applicants taking the 
examinations; and that the committee had refused to consider all of the 
qualifications of the petitioners for admission to the practice of law. 


The formal applications were filed by the petitioners under the pro- 
visions of section 38 of the State Bar Act, which this court has construed 
to be a special enactment, not limiting the review to the scope of a “writ 
of certiorari” as defined in the Code of Civil Procedure, but permitting 
a reexamination of the entire record of the particular proceeding com- 
plained of. (Jn re Shattuck, 208 Cal. 6, 279 Pac. 998.) Upon review, 
the burden is on the petitioner to show wherein the decision of the board 
or authorized and acting committee is erroneous or unlawful. (State Bar 
Act, sec. 32.) 


Almost coincident with the filing of the formal petitions referred to, 
the court received a flood of communications from applicants who failed 
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to pass the examinations. Members of the bar and others importuned 
the court in behalf of the rejected applicants. Many of these communica- 
tions from applicants were, we feel, based upon a mistaken conception 
as to the “right to practice law”. Many of them seemed to be of the view 
that they had “vested right” to practice law, and were, in their own minds, 
firmly convinced that this court should forthwith exercise its inherent 
power and make its order admitting them to such privilege, notwithstand- 
ing the recommendation of The State Bar. 


The charges made concerning the results of the August, 1933, examin- 
ations were not the first of that nature to be considered by the court. In 
the case of one Callinan, who failed to pass the bar examination on a 
previous occasion, the court formulated and announced the policy it would 
adhere to in considering such complaints, as follows: 


“The attitude of this court is that if any dissatisfied applicant can 
show that he was denied passage of the state bar examinations through 
fraud, imposition, or coercion, or that in any other manner he was pre- 
vented from a fair opportunity to take the examinations, this court will be 
willing to listen to his complaint. Inability to pass the examinations, 
which are successfully passed by other applicants, will, of course, not be 
inquired into by the court. ‘Also, as you have no doubt found out, one’s 
general qualifications are not to be substituted for the requisite knowledge 
of law which one must possess in order to be admitted into the legal 
profession.” 


The report of the results of the August, 1933, bar examinations dis- 
closed that of the 831 applicants taking the examinations only 263, or 
31.6, plus, percent were passed and recommended to this court for admis- 
sion to practice law. The small percentage of successful applicants, and the 
number of those who had failed to pass one or more previous examinations, 
seemed to call for an explanation; and, so great was the insistence with 
which the present claims were urged that the court deemed it proper to 
enter into a consideration of the situation to ascertain, if possible, why 
an increasingly large number of applicants were unable to pass the bar 
examinations. Accordingly, such an inquiry was ordered. A hearing on 
the formal petitions and the return of The State Bar was ordered, at which 
hearing all the unsuccessful applicants were permitted to appear, and at 
which many of them, in open court, personally stated their views, a few 
presenting their individual contentions relative to the examinations. Other 
than from The State Bar, but little contention was advanced or argument 
offered at the hearing that did not appear in the formal petitions and 
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communications, and with which the justices of this court were already 
familiar. Speaking generally, these contentions were that the examina- 
tions were “very hard’’; the questions were an unfair test of the necessary 
qualifications for the practice of the law; the method of marking or grad- 
ing the answers was unfair, arbitrary, and discriminatory ; the applicants’ 
answers, if properly graded, would have resulted in the required per- 
centage and in a passing grade entitling the applicants to a recommendation 
to be admitted to practice law. Charges of unfairness, arbitrariness, 
fraud and dishonesty in the marking and grading of answers were made 
by some of the applicants. These charges may be disregarded, for nothing 
has been developed or shown to substantiate them. 


The State Bar, through its board of governors and committee of bar 
examiners, made its return, and not only put in issue the allegations of the 
petitions filed, but also challenged the many accusations and charges con- 
tained in the petitions and made by other unsuccessful applicants. The 
method of examining applicants adopted by The State Bar, and the con- 
duct of the examinations were fully explained. The court requested, and 
The State Bar has transmitted, the entire record pertaining to the August, 
1933, bar examinations, including the papers of many applicants taking 
the tests. The justices of the court have carefully inspected the record, 
giving particular attention to the questions and answers and to the mark- 
ings or gradings of many of the applicants. 


When the August, 1933, examination was given, the rules governing 
The State Bar, approved by this court, prevented many of those failing 
to pass that examination from taking the next ensuing examination (Feb- 
ruary, 1934), and some could not take the second ensuing examination. 
Following the hearing, and the inspection of the record by the court, it 
ordered that all applicants who failed at the August, 1933, examination, 
and who received a credit of 50 percent or more in that examination, but 
less than 70 percent, and who failed to pass a previous bar examination, 
be permitted to take the examination in February, 1934, without regard 
to the provisions of rule V, subdivision e, of The State Bar. 


The court also requested of The State Bar that the answers of all 
those applicants who received 60 percent or more, but less than 65 percent, 
and who failed to be recommended for admission, be reread by the re- 
viewers regularly employed by the board of bar examiners who reread 
the papers of those applicants at said examination receiving between 65 
percent and 70 percent; provided that such rereading and review be 
without prejudice to a rereading and review, if that be deemed necessary 
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by the court, by a committee of the bar selected by the court. As it 
appeared from the record that, after the “readers’’ had completed their 
examination of the papers of the applicants, the papers of 129 of the 
applicants rated by the readers between 65 percent and 70 percent were 
examined by the “reviewers’’, who increased the percentages of 114 suffi- 
ciently to permit them to pass, the court also called for the answers of the 
remaining 15 of the applicants who failed to pass after such review, for 
the purpose of examining and checking their answers. The full set of books 
of each of these applicants was referred to the members of the committee 
of bar examiners for personal examination and review by them. The court 
is now in receipt of the report on the various steps ordered by it or under- 
taken by The State Bar or its committees. We have also the report of the 
result of the examination of applicants had in February, 1934. 


The 15 sets of papers referred to the members of the committee of 
bar examiners were personally and carefully reviewed by individual mem- 
bers of the committee, who, after such review, came to the unanimous 
conclusion that no one of the 15 applicants could be given a mark which 
would justify the committee in recommending his admission to the bar. 
As a further result of this review and the information secured by them, 
the members of the committee came to the conclusion that the regular 
board of review, in examining the books assigned to it, had given a passing 
grade when it could be conscientiously done, and that the applicant, when 
there was a doubt, had been given the benefit of that doubt; and that the 
previous review had been a liberal one. 


The board of review completed its examination of the books of the 
applicants who received original grades of 60 percent or more, and less 
than 65 percent, conducting such review in the customary manner, and 
applying the usual standards. The board reported to the committee that 
it had not found that any applicants were entitled to have the original 
marks assigned to them raised sufficiently to entitle them to pass the 
examination. We deem it unnecessary to subject these papers to a 
further rereading. Of the 557 applicants who took the examination in 
February, 1934, 159, or 28.5 percent passed the tests imposed. Of the 
557 applicants, 147 took the examination for the first time. The remaining 
410 were repeaters, 214 having failed one previous examination, and 196 
having failed two or more previous examinations. 


Under the present system of examining and admitting applicants to 
practice law in this state, we do not see what more can be done for the 
applicants who failed to attain a grade entitling them to a recommendation 
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for admission to practice. It has been the rule in this state, recognized 
and adhered to by bench and bar from the early days of the state’s exist- 
ence, that “The right to practice law is not an absolute right, derived 
from the law of nature. It is the mere creature of the statute, and when 
the license is issued and the official oath taken, which authorizes the at- 
torney to exercise the right, it confers but a statutory privilege, subject to 
the control of the legislature.” (Cohen v. Wright, 22 Cal. 293, 319.) 
The power of the legislature to provide for the admission of persons to 
practice law in this state has been continuously exercised. Until the 
enactment of the present State Bar Act (Stats. 1927, ch. 34, p. 38), the 
law governing the subject has been found in the Code of Civil Procedure. 
It is now to be found in section 24 of the Bar Act, as amended (Stats. 1931, 
ch. 861, p. 1761). By its provisions, the board of governors of The State 
Bar has the power to fix and determine the qualifications of applicants 
for admission to practice law in this state, and to constitute and appoint 
an examining committee to examine applicants for admission, to admin- 
ister the requirements for admission to practice and to certify to this 
court for admission those applicants who fill the requirements and suc- 
cessfully pass the examinations. It is not shown in these proceedings 
that any detail in the mechanics provided by the governors of The State 
Bar in the process of admitting applicants to practice has been omitted. 
Stripped of much incompetent, irrelevant and immaterial matter, the 
allegations of the various petitions, and the charges and statements in the 
many communications received by the court narrow down to a charge 
that the examination of August, 1933, was unnecessarily hard and, even 
so, did not properly tend to determine the qualifications of the applicants 
to practice law. Every petition and every communication emphasizes 
the charge that the marking of the answers to the questions, and the grad- 
ing of the applicants, were unduly and excessively strict. It was because 
of these direct charges that the court determined to, and has, inquired 
into the examination and its results. We have found nothing that permits 
of any interference by the court with what appears to have been a duly 
authorized and conducted examination. Those applicants who failed to 
pass the examination did not satisfy the bar examiners, by their answers 
to the questions asked, that they possessed sufficient knowledge to entitle 
them to practice law. 


In the days when the “older generation” of attorneys sought admis- 
sion to practice law in this state, a short oral examination conducted in 
person by the justices of the Supreme Court, and later by the justices of 
the District Courts of Appeal, was deemed a sufficient opportunity for the 
court to determine the qualifications of those seeking admission to practice. 
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The justices were inclined to, and did, give considerable consideration to 
what, for a better name, was called “the background” of the applicant’s 
preparation. His opportunity for, and the extent of, his education; his 
ability and aptitude developed in meeting the oral] test; the circumstances 
and surroundings attending his legal studies and preparation to practice 
law; these and like matters were taken into consideration by the exam- 
iners. Even the personal appearance and other phases of the personality 
of the applicant were known to have turned the scale in favor of one who 
was within a narrow margin of failure or success. Such an examination 
no doubt had its defects, but it afforded one opportunity to which we are 
willing to subscribe as an essential feature in examining applicants for 
admission to practice law—a personal contact between the applicant and 
the examining authority, with the resulting opportunity of supplementing 
the examination in subjects strictly legal with an inquiry along lines of 
common sense and with regard to the ordinary activities of life, which 
may well add to the applicant’s other qualifications, and, in connection 
with those, actually demonstrate that the applicant is qualified to enter 
the practice of law. 


We venture to suggest that our present method of examining appli- 
cants for admission to practice is not perfect. One defect is the lack of 
personal contact just discussed. Another, but possibly contained in the 
first, is that bar examinations are not a complete test of the qualifications 


of an applicant. In this connection, we quote from “Notes on Legal Edu- 
cation”, issue of November, 1933: “The bar examination is an auxiliary 
mechanism which in two or three days attempts to find out how much has 
been learned in three or four years. Examiners themselves are the first 
to admit that it does not function accurately in testing the mental ability 
and the qualities required of a lawyer. It is only one factor in a system 
which the majority of the bar has agreed should also include a certain 
amount of general education and a definite minimum quantity of good 
law school training.” The examinations by the justices in former times 
cannot now be conducted by them or by others. No court can so examine 
more than five hundred, or nearly a thousand, applicants and conduct its 
regular business. We appreciate the difficulties and burdens cast upon 
boards of governors and examining committees by the State Bar Act. 
They are men of experience and standing in the legal profession, who 
devote their time and effort to the laborious work assumed by them with- 
out compensation beyond the reward that attends the realization of a 
service well performed. The examination made by the court into the 
conduct of the August, 1933, bar examination has not brought to light 
anything discrediting them or the assistants employed by them in the 
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conduct of the examination. So much must be positively and unequivocally 
stated. We are of the view, however, that more can be accomplished in 
the way of giving greater consideration to the cases of those students who, 
on first marking of their answers, are graded within a small percent, 
sometimes only a fraction of one percent, of passing the examination. 
The committee has been liberal in this regard, as witness the reexamina- 
tion of the papers of, and the final passing of the 114 “border line” 
applicants at the August, 1933, examinations, already referred to. While 
it is not within the record of this hearing, we are informed that the same 
practice was had following the recently completed February, 1934, exam- 
inations. The papers of some 140 applicants who attained a grade of 
65 percent-70 percent, inclusive, on first reading were reviewed, and 37 
were accorded a passing grade. More can be done in this connection, we 
believe, by working out a plan of personal contact along the line we have 
discussed, without in any way departing from the advanced standards to 
which The State Bar of California has subscribed, with the full approval 
of the people of the state. 


For these reasons, the report of the committee of bar examiners of 
The State Bar on the August, 1933, examinations is affirmed. The various 
petitions for review and motions for admission to the bar are discharged. 


WASTE, C. J. 
We concur: 
SHENK, J. 
PRESTON, J. 
THOMPSON, J. 


CONCURRING OPINION 


I concur in the conclusion reached by the court, but desire to state 
my view on an issue raised in many of the petitions and not herein con- 
sidered. The rules regulating admission to practice law prohibit an ap- 
plicant who has twice failed in the examination from taking the following 
examination; and further provide that upon three failures, the applicant 
must allow two examinations to intervene. The purpose of this rule is, 
no doubt, to discourage unsuccessful applicants, but I am unable now to 
perceive its value or its reasonableness. A student who, after failure, 
engages in further study, should not, I believe, be prevented from present- 
ing himself again for the examination. I am of the opinion that the rule 
should be modified to permit students to take examinations subsequent to 
failure, upon a showing of continuous additional study, satisfactory to the 
committee of bar examiners. 

LANGDON, J. 





Bar Examiner Portraits 
Robert B. Caldwell 


President, Missouri State Board of Law Examiners 


The President of the Missouri State Board 

of Law Examiners began life in the winter of 

1882 near Vandalia, Missouri, as the son of a 

Baptist farmer. He obtained his preliminary 

education in rural schools and in the Vandalia 

High School. Although but a lad of sixteen or 

seventeen, for two summers he operated a large 

tract of land for a retired farmer so that he 

might have the money to study civil engineering. 

When he appeared in the office of the engineering 

school of the University of Missouri, however, 

the dean refused to accept a physics credit, with 

the result that young Caldwell took the general 

course, in which he received an A.B. degree in 

1903. In the meantime, through his room-mate, a law student, he devel- 

oped a great desire to study law, and the legal profession became his 
objective. 

During his senior year he was editor of the college annual, Savitar, 
and when Walter Williams was made commissioner to the foreign press 
for the St. Louis World Fair, Caldwell’s literary ability was recognized 
and Mr. Williams took him as his secretary; and for a year in this capac- 
ity he scoured the fair for news and sent it out to newspapers all over the 
world. 

In the fall of 1904 Mr. Caldwell, then only twenty-two, returned to 
the University of Missouri to obtain his legal training. He received his 
LL.B. in 1907 and that same year began the practice of law in Kansas City, 
financing the lean years of a young lawyer by managing an agency for 
the distribution of court records. His present firm, McCune, Caldwell and 
Downing, which is counsel for a number of large power, insurance and 
industrial companies, was formed in 1916. 

Mr. Caldwell has served on the Kansas City Board of Election Com- 
missioners and on the State Board of Charities and Corrections. In 1930 
he was appointed to the Board of Law Examiners and has been its 
President since 1932. He belongs to the Kansas City, Missouri State and 
American Bar Associations, is a Kappa Sigma and Phi Delta Phi, and a 
member of various clubs. 
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Foreign Attorney Plan Approved 
by California 


Of great interest to bar examiners and character committees all 
over the country is the announcement that The Committee of Bar Exam- 
iners of The State Bar of California has delegated to The National 
Conference of Bar Examiners the function of investigating the character 
of attorneys from other states seeking admission in California. By this 
action, California becomes the first state to adopt this policy. 


The important task of finding out about the character of foreign 
attorneys can best be done by a central agency in constant contact with 
all states and in a position to establish sources through which an inde- 
pendent investigation may be conducted. This system was suggested in 
the January issue of The Bar Examiner (page 51). 


Recently the Executive Committee of the National Conference author- 
ized its Secretary to send a resolution to the various boards, to advise 
them of the two-fold purpose of the plan, and to urge upon them the 
desirability of taking immediately such steps as were required to make 
the change in fees and in procedure. Letters similar to the one quoted 
herewith are being addressed to the state board representatives or secre- 
taries. 


“TO THE STATE BOARD REPRESENTATIVES OF 
THE NATIONAL CONFERENCE OF BAR EXAMINERS: 


“TI am enclosing a resolution which has been passed by the Execu- 
tive Committee of The National Conference of Bar Examiners. The 
purposes of this resolution are two-fold. In the first place, we feel 
that the National Conference can perform a valuable service in in- 
vestigating the character of foreign attorneys. In the second place, 
our Committee regards this as a painless and satisfactory method of 
permanently financing The National Conference of Bar Examiners. 
Our requests to the states for contributions to sustain the National 
Conference have, as you know, not been conspicuously successful. In 
addition, revenue from this source is so uncertain that, even if it 
were larger, it would be impossible to plan a program in advance 
with any assurance that we could carry it out. 


“The number of foreign attorneys admitted in the various states 
during 1933 was 678 according to our records. We cannot, of course, 
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count on securing one hundred percent acceptance of this idea, but 
we believe that enough states will adopt it to provide the necessary 
income for supporting the organization. 


“Investigation of the rules of admission in your state shows that 
the fees for admission are fixed by rule of court, by legislative act, 
by rule of the board of bar examiners, by the board of governors of 
the state bar (the method of fixing the fees is set out in accordance 
with the rules in each state). Will you kindly take up the resolution 
at the next meeting of the board of bar examiners and, if it receives 
the support of the board, will you then let me know and take the 
proper procedure to have the plan put into effect. 


“The Executive Committee of The National Conference of Bar 
Examiners does not wish to curtail the income of the state board in 
order to finance itself. It is therefore suggested that the fees of 
foreign attorneys be increased by twenty-five dollars in all states 
where those fees are now less than fifty dollars or in cases where 
there is no other fund from which this money would be readily avail- 
able. The foreign attorney should be able to pay this additional 
amount. 


“An article in the January number of The Bar Examiner (page 
51) discusses this subject more fully. It will be appreciated if you 


will bring up the resolution at the next meeting of your board and 
report the result to me. 
“Yours faithfully, 


WILL SHAFROTH, Secretary. 


Resolution 

“WHEREAS, the problem of the admission of attorneys emigrating 
from one state to another is one of considerable importance in dealing 
properly with bar admissions, and 

“WHEREAS, the state boards of bar examiners are not as well 
equipped to obtain information concerning the character of attorneys 
from other states applying to them for admission as a body which 
is national in scope and in communication with the various boards 
and other agencies in the several states, and 


“WHEREAS, such a national body does exist in The National 
Conference of Bar Examiners, having such contacts and sufficient 
permanent personnel to carry on this work, 

“Now, THEREFORE, BE IT RESOLVED, That the Executive Com- 
mittee of The National Conference of Bar Examiners approves of the 


180 





delegation of the function of character investigation of foreign at- 
torneys to The National Conference of Bar Examiners for report in 
each case, a charge of twenty-five dollars to be paid to the National 
Conference by each state board for each case so reported on, and 


“IT Is FURTHER RESOLVED That the Secretary is authorized to 
communicate this resolution to the various state boards and to urge 
upon them the desirability of prompt action from the courts, legis- 
latures or governing boards of the state bars, whichever shall be 
required in the various states to make the necessary change in ad- 
mission fees and to adopt the procedure of having the character 
examination of foreign attorneys referred to The Nationa] Conference 
of Bar Examiners under the terms stated.” 


The early approval of the plan by California is very gratifying, and 
it is expected that many other states will likewise establish the system. 
It will render the state boards a service long needed with respect to the 
admission of foreign attorneys. 





Recent Bar Examination Results 


Massachusetts Minnesota N. Carolina 


Total Taking Examination 
Number Passing 


Number of First-Timers.... 
Number Passing 


Number of Repeaters 
Number Passing 


603 
216 or 36 % 


144 
35 or 24% 


459 
181 or 39 % 


93 
38 or 41 % 


45 
16 or 36% 


48 
22 or 46% 


64 
29 or 45 % 


36 
21 or 58 % 


28 
8 or 29 % 


Ohio 


Total Taking Examination 168 247 171 
Number Passing 112 or 67 % 119 or 48 % 76 or 44% 


Pennsylvania Tennessee 


Number of First-Timers.... 
Number Passing 


Number of Repeaters 
Number Passing 


79 
53 or 67 % 


89 
59 or 66% 


181 


85 
31 or 36% 


162 


88 or 54% 


57 
26 or 46 % 


114 
50 or 44% 





Restrictions on Reexaminations for 
Admission to the Bar 


By BESSIE L. ADAMS, 
Of The Carnegie Foundation for the Advancement of Teaching 


The following attempt at summarizing the rules now in force regard- 
ing reexaminations for admission to the bar is due to several queries 
relating to the subject; as, for instance, from New Jersey, “How many and 
what states have adopted rules against reexamination, and the number of 
examinations that are permitted in each case’. In every instance, the 
summary is based on statements, printed or otherwise, received from the 
authorities controlling admission to the bar in the various states. 


I. Only restriction, if any, is payment of additional fee. 


In the following six states no mention of reexaminations can be found 
in the printed rules. 


Arkansas Idaho South Dakota 
Georgia Nevada Vermont 


Idaho, it is true, has a ruling that the original application and all papers 
pertaining thereto must be preserved in permanent files. From this 
group Delaware has recently extricated itself. 


In the eight states directly below the only restriction is by fees. 


Arizona : Maryland South Carolina 
Kansas Mississippi Texas 
Kentucky Wyoming 


Three of these require no separate fee for a first or sometimes for a second 
reexamination, but do require a fee for subsequent examinations; i. e., 
Maryland (one fee of $25 entitles to three examinations) ; Wyoming ($15 
entitles to two examinations if second is applied for not later than one 
year after the first); Texas ($20 fee for each trial except for the first 
reexamination or partial reexamination). Kansas charges $35 for each 
reexamination unless the Board permits the first without cost. Four states 
charge for each examination: South Carolina ($5), Kentucky ($10 for 
first examination but $5 for each reexamination), Arizona and Mississippi 
($10). In Kentucky a stated restriction of waiting six months before 
taking another examination amounts to nothing in actual practice because 
the next examination occurs at the expiration of six months. A very few 
states, in addition to permitting an unrestricted number of examinations 
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by merely paying an éxtra fee, permit also reexamination only in the sub- 
jects on which the candidate failed. This is no longer possible in Missis- 
sippi. In Texas, if the unsuccessful applicant secures 75% in even one 
subject of the original examination, he may try once more without extra 
charge, and then must receive a general average of 75%, and must secure 
not under 65% in any one subject. In order to be admitted to the bar in 
Kentucky, he must secure at least 75% in each subject. If, however, he 
fails in not over four subjects on the original examination, but secures a 
grade of at least 60% on each, he may retake the subjects in which he 
failed at either or both of the next two succeeding examinations and must 
raise each mark to at least 75‘% to secure admission. 


II. Period of Waiting Before Reexamination. 
In the following nine states a simple period of waiting is required 
before some or all of the reexaminations may be taken. 
California Louisiana North Carolina 
Florida Massachusetts North Dakota 
Iowa New York Wisconsin 


In Iowa a stated restriction of waiting three months for a reexamination 
amounts to nothing in practice because the examinations are given at 
longer intervals. North Dakota has a rule forbidding more than four 
examinations in succession. In Wisconsin after three failures, unless the 
Board for some reason decides to show leniency, a candidate must wait 
a year before taking another examination. A fee of $10 must be paid for 
each examination. In three states the applicant after two failures must 
omit one examination—Florida, Louisiana, Massachusetts. Each appli- 
cation in Florida and Louisiana costs $25; in Massachusetts, $15. Cali- 
fornia, too, has a ruling, enforced during 1933, that one examination must 
intervene after two failures, and also two examinations after a third, 
and three after a fourth, although these rules were temporarily suspended 
as to the examination in February, 1934. In New York the subjects of the 
examination are divided into two groups. Applicants who fail in both 
parts of the June examinations are not eligible for the next succeeding 
examination; and applicants who have previously failed either part can- 
not take the June examination. After the third successive failure two 
examinations must be passed by. New York, however, never imposes a 
second fee; and a candidate may always be reexamined in either or both 
groups at any examination for which he is eligible. North Carolina rules 
that no applicant refused a license on account of moral character can 
apply till after two years have elapsed. 


Seven states reinforce this requirement of a period of waiting by 
insisting that it must be spent in further study. 
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Indiana Michigan Virginia 
Maine Montana West Virginia 
New Jersey 

In Montana a candidate is entitled to one reexamination within a year 
without further cost. After two failures in succession in a year, he must 
omit one examination, again pay $25, and must prove six months’ diligent 
study of the law immediately preceding the new application. Indiana 
rules that after the second failure the applicant must let one examination 
pass by; and after a third or fourth failure, two examinations. There is 
a charge of $15 for each examination. In addition, Indiana requires be- 
fore a third or subsequent examination evidence of diligent law study 
since the last attempt. West Virginia allows one reexamination at either 
first or second succeeding examination without paying again the $20 fee. 
If the applicant passed only one of its two groups of subjects (in West 
Virginia, as in New York, examinations are divided into two groups), 
he must pass the other at not later than the second examination following. 
An applicant there who fails in both groups in two examinations must, 
before a third attempt, prove in detail additional law study for at least 
eight calendar months as a resident student in an approved law school. 
In Maine a candidate can be reexamined in six months if he can prove 
diligent study of the law during that time, and there is no fee for a second 
examination if within a year of the first. In Michigan also he may apply 
again after six months, and may take one other examination without 
another fee if he can prove diligent study of the law four hours a day 
and six days a week for eighteen weeks (i. e., six months). Michigan, 
however, permits only three examinations in three years; and charges 
$10 for each examination after the second. A Virginia applicant pays 
$12.50 for each examination, but after the first failure he may stand any 
one examination within two years without renewing certificates, on prov- 
ing six months of diligent law study. New Jersey, besides charging $15 
for each reexamination, exhibits the unique requirement of a clerkship 
of at least four months before a reexamination. 


III. Limitation Upon Total Number of Examinations 


Nineteen other jurisdictions limit the total number of examinations 
' permitted. Of these the following five seem to make the limit final, without 
recourse to the authorities for leniency under special conditions. 
Alabama (New Jersey) Oklahoma 
Minnesota New Mexico (Oregon) 
Ohio 
New Jersey has a rule forbidding more than four examinations in all, 
but this was suspended in January, 1934, till further order of the Court. 
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Ohio and Oklahoma both limit the number of examinations to four. Ohio 
charges $15 for the first examination, $20 for the second, and $25 for a 
third or fourth. Here a rejected applicant may take the next examination 
on filing a certificate from a law school or practising attorney of law 
study during the period of time subsequent to the preceding examination. 
In Oklahoma an applicant rejected only once, if qualified as to moral 
character, may take a second examination on the first application without 
payment of further fees by filing proof of six months law study subsequent 
to the date of the former examination. After the second examination, 
proof of one year of law study is necessary, as well as an additional $10 
fee. To take. further examinations one must wait two years, and should 
be qualified as to moral character. No action of the State Bar Examiners 
in refusing admission by examination can be reviewed by the Supreme 
Court. Alabama, Minnesota, New Mexico, and Oregon limit the total num- 
ber of examinations permitted to three. Alabama offers one examination 
every twelve months. Minnesota rules that an applicant rejected once may 
take another examination within two years without additional affidavits 
or certificates, but he must pay $25 for each reexamination. In New 
Mexico an applicant once rejected may take any subsequent examination 
with the approval of the Board of Bar Examiners. The Board may re- 
quire additional study or whatever other showing it deems advisable. 
Only one reexamination is permitted without paying again $25. In actual 
practice the Board rules that if an applicant fails twice he must wait one 


year before trying once again. Oregon will be discussed in the second 
paragraph following. 


Nine of this group qualify the limitation to this extent: further 
examinations may be taken by special permission. 
Colorado Illinois Rhode Island 
Connecticut Missouri Utah 
District of Columbia Pennsylvania Washington 


Of these, Illinois and Missouri allow as many as five examinations; but 
after five failures, if one wishes to try again, special permission must be 
secured from the Board of Law Examiners. In Missouri a candidate who 
fails to make a general average of 75% in his first examination may take 
another without further charge at any time within a year thereafter only 
in the subjects in which he failed to make 75%, and passes if he secures 
an average of 75% on this second examination. After two failures he 
must study for each subsequent examination twenty hours a week for 
seven months. Except in the first reexamination he must be reexamined 
in all the subjects, and pay $10, each time. Illinois has a ruling that 
for every reexamination one must furnish evidence satisfactory to 
the Board of having diligently pursued the study of the law since the 
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last examination. In a similar fashion Connecticut limits the number 
of examinations to four, unless special permission be secured from the Bar 
Examining Committee for good cause shown. In this state after two fail- 
ures one must omit one examination after each rejection, and furnish 
evidence of diligent study’ of the law since the preceding examination—for 
twenty hours a week during thirty-eight weeks (i. e., one academic year). 
Pennsylvania permits ordinarily only three examinations in all, but those 
who failed in less than four examinations prior to May 25, 1932, may try 
twice again; and those who failed in four prior to that date have one more 
chance. More than three examinations can ordinarily be secured only by 
special permission from the State Board and for good cause shown. The 
reexamination fee is $25. Rhode Island rules that special permission must 
be secured from the Supreme Court in order to take a fourth or succeeding 
examination. The state of Washington decrees that after three failures a 
candidate must secure special permission from the Board of Governors 
of the State Bar. In Utah an applicant rejected once may take the next 
or any succeeding examination; but if he fails a second time, he must wait 
a year. After a third failure he can be reexamined only by special per- 
mission of the Board of Commissioners of the State Bar, upon good cause 
shown. In Colorado after a second failure the candidate must wait a year; 
after a third failure he must get special permission from the Court en 
banc and for good cause shown. The District of Columbia charges $15 for 
the second examination, but $25 (as for the first) for subsequent examin- 
ations. After three failures an affidavit is necessary showing studies 
taken since the last examination, and time spent on each. Even then the 
Committee may refuse further examination. 


Finally, in five states special permission must be secured to take any 
examination after the first, or the first two. 


Delaware New Hampshire Tennessee 
Nebraska Oregon 


A candidate rejected once in Nebraska may be admitted by the committee 
to the following examination on such showing as the commission shall 
determine; but if he fails on that also, he must file a second application 
and pay $10, no part of which shall be returned in case of final rejection. 
In New Hampshire an applicant rejected once cannot be admitted to a 
second examination except on a special order of the Court, ordinarily after 
diligent study of the law under a competent instructor. Tennessee charges 
$10 for each examination except perhaps (in the discretion of the Board) 
the second ($50 of a nonresident), and a reexamination is allowed only 
in the discretion of the Board on proof of diligent review of the required 
subjects. The new rules in Oregon require an order from the Supreme 
Court for a second or subsequent examination. For the first reexamina- 
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tion proof must be made of diligent study of the law for at least fifteen 
hours a week for not under seven months. After two failures the appli- 
cant must wait two years, and prove study for fifteen hours a week for 
not less than fourteen months since his last examination. Each petition 
for a reexamination must be supported by affidavits of at least two 
attorneys of the Court that the applicant’s statements are true. In Oregon 
only three examinations in all are permitted. The new rules in Delaware 
are comprehensive. They require that at every examination the candidate 
be examined in all of the required subjects. There is a charge of $25 for 
each examination. Unless for special reason otherwise ordered by the 
Board, the candidate must wait a year between examinations. Last, but 
not least, he must secure special permission from the Board for each 
reexamination. 
IV. General Tendencies 


It will be noted from the preceding that in two instances certain 
existing rules regarding reexaminations were temporarily suspended, as 
though there were doubt as to their justice. In South Carolina the rules 
regarding admission to the bar are now being revised. The preceding 
digest includes certain new rules respecting reexaminations recently 
adopted by Alabama, Delaware, Missouri, Oregon, and Tennessee. Since 
the article published in The Bar Examiner of August, 1932, modifications 
as to details have also been made in several states. The principal changes 
which have been noted cover the following features: 


Fees: Delaware, Kansas, Ohio, Virginia. 

Period of waiting : California, Delaware, Florida, New Mexico, 
Oregon, Washington. 

Study: Illinois, Missouri, New Mexico, Oregon, Virginia, Washington. 

Limit on number of examinations: Alabama, Missouri, New Jersey, 
New Mexico, Ohio, Oklahoma, Oregon. 

Requirement of special permission: Delaware, Maine, Nebraska, 
New Mexico, Oregon, Tennessee. 


Certain states (Missouri and Texas; New York and West Virginia) 
still permit reexamination in certain subjects, or certain groups of sub- 
jects in lieu of taking a reexamination in all subjects. In Tennessee, 
according to the statutes an unsuccessful applicant is entitled to one 
reexamination without charge in the discretion of the Board, but the 
rules of the Supreme Court now require payment of another fee. In 
Oklahoma it has already been seen that the action of the Bar Examiners 
in refusing an applicant admission on his examination cannot be reviewed 
by the Supreme Court. In general the reader will observe that the re- 
quirements have gradually become a little heavier in most cases, with 
weakening in a few localities based on sympathy with the student. 
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The Study of Law at Oxford 


By FRANKLIN F. RUSSELL, 


Of the New York and the New Jersey Bars; Professor of Law, Brooklyn 
Law School; Rhodes Scholar from New York State, 1911. 


Law has been taught at Oxford University for about 800 years. 
In 1189, Archbishop Theobald brought to England the earliest teacher 
of Roman Law in that country—Vacarius. Presumably there was a law 
school at Oxford prior to the time of Vacarius or he would not have taught 
there. In 1758 Blackstone began to give lectures at Oxford. His lectures 
really led to the foundation of the Vinerian Professorship and Blackstone 
was the first Vinerian Professor. In 1765 his lectures were published as 
“Commentaries on the Law of England.” 


Since Blackstone’s day many of the outstanding legal scholars of all 
time have taught at Oxford, including Sir Henry Maine, Bryce, Dicey, 
Anson, Pollock, Holland, Vinogradoff, and Holdsworth. This year Pro- 
fessor Felix Frankfurter of Harvard Law School is lecturing at Oxford 
as the George Eastman visiting professor. The works of these men would 
constitute a fairly complete law library. 


Since 1904, American Rhodes Scholars have gone to Oxford. Many 
of them have studied law in order to practice in the United States. About 
200 have returned to this country and on the whole have done very well 
in the practice of the law. The great majority of former Rhodes Scholars 
enter large metropolitan law offices of the very type which usually employ 
only law review men from outstanding American law schools. About a 
dozen are or have been on the faculties of many of our outstanding law 
schools. 

The question has arisen as to what credit should be given to the law 
work at Oxford by American law schools or American bar examiners. 
Although some other Americans study law at Oxford, the great majority 
are Rhodes Scholars, most of whom are high honor college graduates. 
Some have had a year or more of law at some American law school before 
' going to Oxford, but in such cases few questions arise. All bar examiners 
give at least partial credit for the law work at Oxford, usually two years 
at least, and if a man has had only one year at an American law school 
no problem usually arises. 


The average American Rhodes Scholar devotes three years at Oxford 
to studying law. For historic reasons the Oxford school year consists of 
three terms of a little over eight weeks each, or 24 or 25 weeks an academic 


190 





year. However, owing to the vast amount of ground to be covered.in 
the examination, it is essential for students to devote a considerable por- 
tion of their vacation time to study. This is done under the guidance of 
a tutor. The tutor is a member of the faculty of law, in many cases a full 
professor, who confers with the student once a week, maps out his work 
for him, requires him to submit essays, discusses problems with him and 
gives him tests from time to time to ascertain the progress he has been 
making. In addition to the tutorial hours, the student attends lectures 
given by members of the faculty, he usually attends and participates in 
moot courts, and generally studies cases and reads at least as much as 
the average American law student. At the end of the entire course, there 
is one examination consisting of eight or nine papers covering the entire 
work of the three years, which is followed by an oral or viva voce exam- 
ination. 


The course is a very comprehensive one, including Roman Law, legal 
history, jurisprudence, international law, conflict of laws, property, torts, 
contracts, equity, constitutional law and some special subjects in which 
a student has certain options. Approximately one-fourth of the course 
is devoted to Roman Law. Without debating the value of the study of 
Roman Law to a prospective common lawyer, outstanding authorities 
such as Maine, Bryce and Sherman highly recommend it. Although 
Louisiana is the only American state whose jurisprudence is based upon 
the civil law, the American Bar Association and many American states 
recognize the work done at several law schools located in Louisiana as 
being satisfactory preparation for the bar examinations. McGill, which 
is located in the Province of Quebec, Canada, a civil law jurisdiction, was 
formerly a member of the Association of American Law Schools. A glance 
at the curricula of these law schools located in civil law jurisdictions 
reveals that the course is based very largely upon civil law. 


Many outstanding American law schools, including Harvard and Yale, 
are glad to admit to their post graduate departments holders of Oxford 
law degrees on the same basis as though they had graduated from an 
approved American law school. The deans of several other outstanding 
law schools have informed the writer within the past few months that they 
would favor putting Oxford upon the approved list of law schools. 


I hope I will not be criticized for saying that Rhodes Scholars should 
be welcomed to the American bar. All they ask is the right to take the 
bar examinations on the same basis as though they had attended any one 
of the eighty-odd law schools now on the approved list of the American 
Bar Association. The standards of the American bar will not be endan- 
gered by granting this right. The difficulty is only a technical one and is 
based upon the fact that Oxford does not literally comply with all of the 
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requirements for an approved law school. It unquestionably complies 
literally with the great majority of these requirements and substantially 
complies with the remainder, bearing in mind the different system of 
education in England and America and the difficulty of comparing a 
school like Eton with the average American high school. These standards 
were drawn up to meet peculiarly American conditions, such as commercial 
law schools, and were never intended to apply to one of the oldest law 
schools in the world. 


It is true that the Oxford man upon his return will have to familiarize 
himself with the practice, procedure and local statutes of the state in 
which he seeks to be admitted. However, this is true of most of our 
outstanding law schools which, so far from training their students to pass 
the bar examinations of a particular state, pride themselves upon being 
“national” law schools which emphasize legal fundamentals. Obviously, 
a man will not offer himself for an examination unless he thinks he is 
sufficiently well prepared to have at least a reasonable chance to pass it. 
The bar examinations are becoming more difficult all the time and, there- 
fore, few students will take the examinations unless they attend a cram 
course or do some private studying before so doing. 


The question of the recognition of European institutions, both law 
schools and medical schools, is usually complicated by the fact that it is 
difficult to obtain exact information about the nature and quality of the 
work done in those institutions. In the case of Oxford, however, com- 
plete and first-hand information is available from the various Rhodes 
Scholars practising or teaching law in this country. There is no danger 
of an annoying precedent being set because the problem of Oxford and 
the Rhodes scholarships is quite unique. I am sure that a careful investi- 
gation on the part of the various bar examiners or The National Confer- 
ence of Bar Examiners will result in the removal of this present discrim- 
ination. 





The Citizenship Privilege 


“After a two-year fight, Comte Rene A. de Chambrun, great-great- 
grandson of the Marquis de Lafayette, was admitted to the New York 
State Bar. Lawyer de Chambrun, Paris-born, was banned from practicing 
his profession because he had never been naturalized as a U. S. citizen. 
To prove U. S. citizenship de Chambrun cited before the Court of Appeals 
a law passed by Maryland’s General Assembly in 1784: ‘The Marquis de 
Lafayette and his heirs male forever shall be .. . taken to be. . . citizens 
of this state’.”-—-TIME, April 30, 1934. 
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